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Honorable Ted Erickson, Chairman
Senate Public Health and Welfare Committee
281 Main Capitol
Harrisburg, PA 17120

Re: Regulation #10-182 (IRRC #2577)
Department of Health
Sexual Assault Victim Emergency Services

Dear Senator Erickson:

On December 20, 2006, we delivered our comments on the above-captioned regulation to the
Honorable Calvin B. Johnson, M.D., M.P.H., Secretary, Department of Health. Because the
General Assembly had adjourned sine die, we were precluded from providing you with a copy at
that time.

Enclosed is a copy of our comments. If you have any questions, please contact me.

Sincerely,

/C/i
Kim Kaufman /
Executive Director
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Dear Senator

On December 20, 2006, we issued comments on the above-captioned regulation and delivered
our comments to the Honorable Calvin B. Johnson, M.D., M.P.H., Secretary, Department of
Health. Because the General Assembly had adjourned sine die, we were precluded from
providing you with a copy at that time.

Enclosed is a copy of our comments. If you have any questions, please contact me.

Sincerely,

Kim Kaufman
Executive Director
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Re: Regulation #10-182 (IRRC #2577)
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Dear Representative Oliver:

On December 20, 2006, we issued comments on the above-captioned regulation and delivered
our comments to the Honorable Calvin B. Johnson, M.D., M.P.H., Secretary, Department of
Health. Because the General Assembly had adjourned sine die, we were precluded from
providing you with a copy at that time.

Enclosed is a copy of our comments. If you have any questions, please contact me.

Sincerely,

Kim Kaufman
Executive Director
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Honorable George Kenney, Jr., Minority Chairman
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108 Ryan Office Building
Harrisburg, PA 17120

Re: Regulation #10-182 (IRRC #2577)
Department of Health
Sexual Assault Victim Emergency Services

Dear Representative Kenney:

On December 20, 2006, we issued comments on the above-captioned regulation and delivered
our comments to the Honorable Calvin B. Johnson, M.D., M.P.H., Secretary, Department of
Health. Because the General Assembly had adjourned sine die, we were precluded from
providing you with a copy at that time.

Enclosed is a copy of our comments. If you have any questions, please contact me.

Sincerely,

2 /<y

Kim Kaufman
Executive Director

Enclosure



Comments of the Independent Regulatory Review Commisajon

Department of HeaRm Regulation #10-182 (DIRC #2577)

Sexual Assanlt Victim Emergency Services

December 20,1006

We submit &r your oonsidemiicn the Mowbg comments on the proposed M##aWiig
p#lished & the October 21,206 A w # W ^ # # # M , Our commWs a * based on Wteria In
Seetian 5.2 of A t Regulatory Review Act (71 P,S. § 745.5b). 9cot*on 5.1(a) of the Regulatory
Review Act (71 PJ3. § 74$^a(a)) directs the Department of Heallh ODepadment) to respond to
all comments received t&om us or any other somce.

1. Ingbrmaden pfovldtd by m boqpW to # *e%a*l mwmuk vMum, # ProWWom of the pubMe
be«Kh, safety apd wtffwe; Rmawnmbkmew; ImplememWloa pfoeeduf*; C b H ^

Several d#*ent subaeftiong of thereguWJioa r^nire tho^oW Wp*vl&WimWiontOi sexual
assault vicdins. ComioaentaWrs sug^emd that the Depattment either provide or appxove the
in%)mWon that is asseminaW to vWma, The obnunenmaig ao*e thai this would ensure @at
the imWnagoA piovideg # o i r # # d eons îlmt Mprmatkm to all sexual a@sa# vWms. We
believe tW* auggea&m would furAer protee* the heaidi, Wkty and W i## of sexual aWdt
v k i ^ W r e m n w i W W i b a D e p m n W h
addition, the mfbrmatidnal provisions should be uniged into one or two sections of the
regulation. Subsections that require hospitals to provide infbrmation to sexual assault victims
and hospital personnel are:

§117.52(a%2), S117.52(aX7), S117J5,
§117J2(aX% §Mf .53 (#^ g l l 7 .$#X l ) ,
gH7^2(aX&),and §117^3(aX;).

The intent of this definition is unclear. As set &rfh in this proposed regulation, the definition of
this term reads: "An of&nse specified in 18 Pa.CS. Chapter 31 * Subchapter B (relating to
de5nition ofogenses)/* The term "sexual assault" is defbed in SecQoK3124,1 of SuWbapter 8
(18 Pa.C.S.A. §§ 3121-3129). However, Subehapter B induces deWUons#sever# other
related terms including ̂ rape, aggravaied indecent assault, statutory se)mW assa^ ihvohmtary
deviate gexual inter#u#, indeeent assquK W mdeoeat e*posw6" Simoe # * deAnWoa qf
^sexual assaulf in this sec&'on ideis t o # of StWiajMAr B in Title 18, i% is not cleat whether if:
is reWnping just the definition of "sexual assault" at l@ Pa.C.SvA. § 3124.1, or i f the Went is to



include all the other teems deBned m 8ub##ter B, The Department needs to explain its Wen*
and identify the types of crime that will be covered by this proposed regulation.

This definition identifies a "sexual assault counselor" as someone "who has undergone at least
40 hours of sexual assault training," Should this be described as "training in counseling sexual
assauttvictuns"? WnatisthebasiafbTmemmimumof40 HgwlGCompbiion
(dFtbisik%dniiyBlotK;c%Hdifk*d,Drck>einiK*;kxi? la addition, the Pennsylvania BtmNmaes
Association suggested changing # W t # f d # # defWtiqm from "assWf to *Wme&**
Depending on howthe Department responds M qu^dons cmeerMng itŝ  definWoA of "seku#
assaWt," it may want to consider Woptmg this suggestion.

&&%W<%faWf We/Aw orWcfwn

This definition raises a similar qiwstion concerning the Department's definition of "sexual
assault." Depending on its response to questions on me definition of "sexual assault,** the
Department may T*%iKttocKwaskleriKMfwwiy;thisidefHiWic«itD wcludeavictmofsex mmea rather
just than "*a person who has been sexually assaulted."

& Section 117JKX, Mi#n*mp*qaimmao#(6ri#B*;wdl*MaHK@ftiMmMBrK«;*cyiB*r*$c*R* ^ M***l

I«u|dbMm:em#*MM*ai]pfWHRM#:BnMK;(:iaii%p.

This subsection includes a list of things W hospitals a * to ̂ ^pmnTptl/' provide to a sexual
assault victim. This list of items is primafiiy tests, examinations, mfbnnaUon, and medications
related to sexually #ansn#ed diseases (STDs), Ope commentator, the Ambulance Assoeia^on
of Pennsylvania (AAP), expressed concerns over victims # p may also have severe physW
injunea. Tmssubse^onarjpearsto$x«MmWsu^
How ar$ these rtqoiren##» to be b # # 0 w $ 6 Aeed % acu& care # # t #, hwspiW jg treating
a vioHm vi#exm'ti*s s M ^ p e j m ^ T % 4 ^ ^ G i ^ e s W # # & a f ^
violent physW attack?

GommenWois from the Sexual Assault Response Team of Alkghoay County and Forensic
Graduate Prograrn In the School ofNursing at Duquesne University expressed concerns with
s%*BM%qgiafniKM%2snc)f(k%paf6Qw:n&*inhKKqpHaisornMxbcal centers. Theyrecornmendedthat
1*aspitalaliLpe<>erdURk<i{&e3W*alJ%jKwwak?4wKseI5kszniiK%st(5&AJsnE). m addition, one of the
Gommentatom indicated that the regulation sMidd act (brA specifk standards and pit«edujN$ Ayr
Ae collection of evidence or ingludf the r%ukement t ^ assault
(PfMisncKtCKdWkcaionkit&tBterneigpameyfoprns. Wea#ee.

Thk subsection requires hospitals Co maintain records perWnii% to me results of examinations,
tests and services provided W a sexual assault victim. It also requires the hospital to make those



records available to law enforcement officials upon the request and with the consent of ike
victim. We have several questions.

Firsts PennsylvaxuaNatibW Organization Air Women, lac^ (PA NOW) noted W victims and
SANEg may be reluctant to p e i ^ m # 6*H rW^ wsessment for W that the results could be used
against dievictim in abourt of law, P A M O W d ^ t * ^ ^
a victim's past sexual history gaAered by hospital staff whea Aey #>vidt #xual assault
emergency services kcbnAlentiWuader the *%pe Shield Law^(l& Pa.C.SJL § ll(M(a)).
Would the information gathered via toe dak assessment required by Se#km 117J4, relating to
the prevention of STDs, be included in the records kept by Ae hospital? Who would have
access? Would consent of the victim be required before assessments were released to law
enforcement agencies? "The policy and procedures for pfotecdng confidentiality and controlling
release of this information should be clearly s^aW m the rmal-form regulation.

Second, how long will a hospital have to W a t # n %e records? The #al-fbrm regulation should
Includci # #mc frame for k#pmg the maoards.

4. S e # m H7.S& Emtrgeacy e@atra#p#»t ^ N W ; CWAy.

Subsection (b) allows hospitals to require a sexual assault victim to submit tb a pregiancy test
before providing emergency contraception. PA NOW and the Pennsylvania Amencaa Civil
Liberties Union (PA ACLU) questioned the reason for this provision. They noted that because
emergency contraception has nq effect on eliminating an existing pregnancy, the test is not
needed. In the Preamble to this proposed rulemaking, the Department confirms that ̂ emergency
contraception will not have an effect on eliminating ah already existing pregnancy." The
Department should explain whether emergmcy cmawejp^on ia coaWmd&aAed l i i cades where
there is an exiadng pregnancy.

ofp#HchW^AwMmm#b)l#mws,

Subsections (b)(l) and (d) refereiM* dsk asscsament standards of (he United States Department
of Health and Human Services Center for Disease Control and Prevention, The final-form
regulation should include amore specific citation to these standards.

Subsection (d) requires a hospital to provide a victim with bt#texjpdsufe prophylactic treatment
when requested by that victim. PA NOW ha@ m # d # # hospitals typically pmdde a vjotim wiWh
a three to five & y supply of the medkaMen, 6w Ike entire eour%#iirea%^ may include *
mpnth*s wqidh ̂ medication, k a h p j ^ W w p W to m # l y a i W m wJAAe n^cemay
medication fbr the entire p o i # # m » p r t # # # # tW#mit? Tba issue stpuld be addregsed m
the fmal-fbrm regubAon.

6. Seetkmll7.5& In(brma(ioupeg»nd^pagqDAnt(brM%WaM#uKeme^^
- Fkca! impact; Need; R#i»@mab)emea&

PA NOW noted that Pennsylvania law at 42 Pa.C.S.A. § 1726.1 states that a victim may not be
charged for medications prescribed during an examination related to any crime under
18 fa.C.SJL Chapter 31 (Wai^ngWsexWof&nses). m addition, the Hospital and
Heahhsystem Associadon of PeM#vaai& (HAP) holed that #@ @W(m N not neceaaoy because



h«#itais already provide Ms udbrmation and suggested mat&xmcWresoum^m&AuKioo
should be included in (he mfbrmWonal $ # W # d6v#lope4 and prpvided byiW DepwtmenL

the Department should strive to insure th# viciUga and health cane facilities a * not unduly
Widened by the financial costs that result from these crimes. The Department should explain
how costs for emergency services and medications are covered, The regulation should require
that victims receive comprehensive mformation on their financial responsibility and all resources
available to them for covering the costs of Iheir treatment.

7. Sectkm 117,57. R«l#eiw and moral eiempWooa, - Fbeallmpac*; Prokcdom of public
heaMh, wA(y mad weUkre; Cowbtemcy with p A w ##$e# ; Rea*pu*Weaeag
Wplementtdom pmcedwres;Ckr*y

Thia section glye»an ex@mip6on $o a hospital that doe^j^t provide enKf^ehcy cdntra60d@6
because tWs service is eonWy # its # W rejigpus W moral WUe& Under Pamgraph (1), i f a
hogpital does not provide emergehcy eobtracerklon, it must provide ndtice iko me victim that the
service is not provided because it is contrary to its statod beliefs. Pamgpaph (2) requires the
hospital to arrange, upon me feque* of (be vicum, "for the immediate transfer of the victim, at
no cost, to a hospital in this Commonwealth in close proximity mat does provide those services."
We have eight concerns and questions

First, this secdon presents two distinct legal issues. The fenqgylyama CaWic Conference and
peaosylvania (%dho#e Health AssocWoa |3PCC^(3lA) beheve mat6a WnsporWkm
requirement violates Pem^YWa^^^Weous FregWPfP&ctkKLAct (71P^. $2407), me
Ab0Abn(&hWAet(18Pa.€.&A^^
(35 P.S. § 44@.902(a)) because i t iimpoies rw#wn^er^ Aat «mdd W its bel i# ; m t o # # t »
PA NOW believes tbis sedion violates PemsylvWa7$ HumaaBelatioos Act (43 P.& §§951-
963) because it discriminates against women. In the Preamble to the fmai-fbrm m&ul#>n, me
Department should explain how this section is consistent wim Pennsylvania law.

Second, as we noted above, Section 117,52 does not address the prompt assessment of other
physical injuries that may be associated with a sexual assault. This assessment is even more
cqtieal when Aevie^m may be traasfemed to aaomef facility. Fof Sample, me AAPand PA
ACLU question Wt# will be done whh a vl#irn that reque# or i@ m neW of ssxual assault
emergency services k i t ha$oth# in jure Th$D<{*!r#W
should egpja#hpw a v i c ^ ' a request for %xual assault ewer^pney service) Wl l bemot t y &
hospkal Aiat does got pjtbv&de t h i ^ services I f # # v W m has 6#er mjurW W requhe
immediate attention.

Third,therJ&rase^ligWusormoralbeHe6"isnotde#i^ WhatcrkeriawilltheDepartment
use to determine i f a particular religious or moral belief quaB&8 ahospiW for the exemption?

Fourth, what sort of documenWom (nust ̂  hpspiW provide to prove mat it qualifies for me
exemption? Must the sta&dbelie&make refwen^ to ahosj^M's viewson providm&iKxW
@s#i&ernergency services and eA6%eney contrweptkm? this should be speeded in me Anal*.
fbmiregWatioa.



Fifth, under Paragraph (2% the AAP questioned i f it is the Department's intent to mandate
transfer by ambulance to another hospital and i f so, what is the Department's statutory authority
for this provision. This should also be explained in the Preamble to the Anal-form regulation.

Sixth, commentators represemting ambulances and hospitals question who is ultimatiely
responsible & r paying fbr Ae transfer of the victim. 1 ^ sj##e tW^ cmcmi and#k the
Depamneotibqimtif^dieactudcbstsoft^^
neoMKMuy serykes. We have a simHarconeem wimSec&n 1 i i58(bXi) ^Wch also relate*$o
metAnsferqfvWmsi.

Seventh, w* qu^tibn the phfalw "close prdxWtyr Both the Depi#nentofAgingandPA
ACLU believe it would beaeGt the victim mot* i f that permm was transferred to me "closest"
hospital that provides die necessary services. We agree and note that the "closest*hospital
should also have the availability to serve the victim. We have a similar concern with
Section 117.58 (bX3).

Eighth, we agree with the Department of Agu% that hospitals be wquiisd to pfominently display
public notice* to inform the public of the type of emergency services provided to sexual asgault
?Wm&

& *be&wll7J5& Ho@pWsWpf@vid#g i*akiudLaamwMmlt«N«hMfg*ahqyimwrf*B6&. -
Reaaoa*bbmea*;Cj^ly.

This section imposes nptigcatkm requirements on hospitals that elect not to provide sexual
assault emergency services to victims.

The delineation of different types of emergency services i& unclear. The SnaWhrm regulation
should clarify that this section pertains to two types of hospitals. First, it applies to hospitals that
dbaotptovidedKgPikKKiBWawRawultfgiksqgBmkRyiSBfutcesk 8*KX)0Kl,itsi)glie*ik>l*o*EMha!6id;at
prWde wxual assawlt em#gmcy sefyiees W db not prgvido eme%ewy$om%a%#kxL

$*baec#po(a)r^aiamsWQ^ AsWesW&eDepmir^
compile a list of h i ^ ^ ^ W t Wve chqaejo # t to provide eexW a#41t anergmcy savke* # d
publish this list m the Pew^ZwWa ^wKeffn. Howevef, this subsection does not state when or
how often the Department wil l publish this list. We recommend &at Ae W be published
annually and updated whenever a hospital decides to not provide sexual assault emergency
services. This would provide the regulated community with necessary mfbrmadon to make
informed decisions.

UnderSubseeUoo (a%3% hospitals art required W notify # # W o e and 0nejtgency c$re service*
mat &e hospital wid r ^ provide sexual assault emerg#cy aervWk When a victim is being
transported to & hospital by an a m W a ^ % «m«genQr medical 9or#x? (BMjS) vejhicle for
initial treatment after th* assault̂  sheuW the fegoW# tbqWft the Wltmiante or EMS penkwmel
to Worm the v W m of thejur hospital choke* and whether emergency cqntracepMon is available
at the ho^itals? This provision coold Wlotv the vicdm to avoid another ride *o a different
hospital i f they want access to emergency conmaception.



9. General. - Consistency wkn other ejdbtlng regulations; Implementation procedures;
Need; Clarity; Duplication.

This proposed feguladdn introduces me term "@6xual aKiauir into 26 Pa. Code Chapters 101 and
117. However, (be existing regulations in Chapter 117aJreWy contain die felawd tern "rape"
which is included in the definitions set fbrth in 18 Pa.CS A , Chapter 31, Subchapter B
(18 Pa.C.S.A. §§ 3121-3129), The term "rape" is used in the Departments existing regulations
at 28 Pa. Code §§ 117.15 and 117.41. It ako appear in 28 Pa. Code §§ 29.38,51.3,709.43 and
7H.42.

The Department should review Its use of the terms "rape" and "sexual assaulf in uns proposed
regulation and its existing reguWomto be sBfe &a* i k e * terms are used ccmsisteMy and do not
cause confusion. Fqr example 8eo6on 117,4%%% feguims # # hospitajg do &s Wowing;

Plan tor comrmWcl## w # poU% l o ^ ot # # p h ^ & of w » ^ ^ a u t W & s as
appropriate* regarding acciderA victims and p W * & t s i ^ * condition or its cause is
reportable» (or example, persons having contagious diseases or viedms of sO8r*ected
mrninal acts such as rape of gunshot wounds* see 18 Fa.C,S.A. § 5106 (relating to
Wuretorep(#ir^unesby&eamorcrWnaia^
I I P. 8. §§ 2201-2224. (Emphasis added.)

At a minimum, the Depaetment needs to explain how the implementation of the proposed
regvWion wil l interface with it&exlsting fegulmkns. m addldbK tW Deparmieut shoW
consider revising &s xeguladpns to brmg greyer consistency to the use of A» terms *hape" and
*se*W await/* kevido«s#r<A^Menc^ihCh#«f 117e«Wdbe W o ^ H g h e d w & W
rulemaklng. PwvMomWotherohar^^cWdbeup^^

The need aod purpose of Ms @ec#on is not apparent I t does not provide any Wormstion or
discussion of pohcy or requirements that is not #eady # ByA In the other subs&nrlye
provisions of Ae proposed regulation. This section reads more as a "table of contents" rather
than a WgtiWory provision. It is duplWive of o & * sections in the proposed re#Won and it
ahouMbedeieted.

Both the Regulatory Analysis Form and the Pfeamble note Ae number o f rapes and sexual
assault* mat have occurred in Pennsylvania. However, me Department did not quantify the
number of victims that did not receive appropriate and necessary emergency services and/or
emergency contraception, or incidents where there were problems with communication between
hospitals and law enforcement officials or other aumorities. The Department should provide
more background information on these areas when it submits the Gnal-fbrm regulation.


